Suggestions for proposed amendment for TI Rules 2021 


(regarding Grievance Appellate Committee) 


Dear Sir, 


In response to MeitY press-note dated 06-June-2022, which elaborates on a 
proposed amendment to IT Rules 2021 that’ll include setting up a Grievance 
Appellate Committee against SMI's content moderation decisions, and for 
which MeitY has invited public comments, here are my suggestions as a 
law-abiding citizen who is concerned for Big Tech and SMI’s blatant 
disregard for Indian laws and Indian Constitution, and the Freedom of 
Expression guaranteed to all Indian citizens by it. 


1. 


All SMIs, after taking a content removal decision by their own 
moderation teams, will inform the user of the option and URL links to 
appeal against such moderation decisions (resident grievance 
redressal officer and grievance appellate committee) immediately and 
including at the place where content was removed, apart from the 
usual communication methods like registered email, phone number 
etc. 


. All cases where the content of a user is restored against the 


moderation decision of a SMI to block/remove it, will be listed on 
Grievance Appellate Authority’s website/portal/MeitY page as the case 
may be, along with the URL link of such content. 


. Any restored content will be treated by SMI algorithms as new 


content, to make up for lost reach of removed content among other 
users while the appeal against such removal remained pending in 
front of Grievance appellate authority and other users couldn’t see it. 


. SMIs will include such text in their user agreement/terms and 


conditions which will make it explicitly clear that in case the user is 
Indian, the dispute resolution method in case of any dispute will be in 
accordance with relevant Indian laws, with a final appeal to any 
Indian Court. 


. Whenever an SMI’s user agreement / terms and condition, plus any 


content moderation decision borne out of such terms will find itself to 


be in conflict with Freedom of expression guaranteed to all Indian 
citizens under Article 19.1, Grievance Appellate Committee will follow 
Indian constitution and Indian laws for resolving the dispute 
regardless of SMI’s user agreement / terms and conditions. 


. In case the content removed by SMI was monetized by the user, (i.e. 
content generated income for user which is now lost due to SMI’s 
decision), and Grievance appellate committee decides to overturn 
such decision by SMI and to restore the content, then SMI will 
compensate the user according to the average income his previous 
contents have made over last 30 days (from the date of content 
removal) 


. If a person/user incurs any financial or reputational loss due to SMI 
(such as hacks in SMIs resulting in identity theft of any kind and 
resultant actions of hackers thereof), the damages suffered by such 
user/person will be payable solely by the SMI. 


. Internet Search Engines or their parent companies, if they partially or 
wholly own any SMI or have any kind of agreement with digital news 
media / content curators that deal with current affairs, then such 
internet search engines cannot claim immunity from IT Rules, and 
have to follow all the guidelines in IT Rules, including dispute 
resolution under Grievance Appellate Committee. (because there's 
direct conflict of interest. Search engine can promote its own SMI at 
the expense of rivals in its search results. Or promote news media 
that it has partnered with at the expense of other news outlets.) 


. Grievance appellate committee will assess the overall behavior of 
SMIs at the end of each financial year. If, after assessment of various 
complaints and their resolution in any given financial year, the 
Grievance appellate committee decides that an SMI’s own moderation 
decisions against users or their content suffer from bias among Indian 
citizens based on race, religion, class, caste, ethnicity, place of birth, 
language, gender or any other parameter that violates equality before 
the law as far as article 19.1. of the Indian constitution is concerned, 
the grievance appellate committee will be able to recommend a fine 
against such SMI, that will be : 

a. 7.5% of the SMI’s global revenue or 250 million US dollars, 

whichever is higher, for the 1* time offence. 


10. 


11. 


12. 


13. 


b. 10% of the SMI’s global revenue or 500 million US dollar, 
whichever is higher for the 2™ time offence. 

c. 15% of the SMI’s global revenue or 1 billion US dollar, 
whichever is higher for the 3" time offence. 

d. 20% of the SMI’s global revenue or 2 billion US dollars, 
whichever is higher, along with losing the safe harbor provisions 
permanently under IT Act for the 4" time offence. 


SMIs will include in their terms and conditions / user agreement 
that no artificial enhancement or minimization, algorithmic or 
otherwise, of user or their content - as far as their visibility / reach 
amongst other users of SMI are concerned - will be undertaken by 
any SMI. Grievance Appellate Committee will reserve the right to 
recommend to MeitY for appointing a competent investigative team 
from CERT-IN or any other branch of Indian law enforcement that 
deals with Cyber Crime, to ascertain whether such a scheme is being 
practiced by any SMI. SMI will preserve all such logs or other 
evidence necessary and assist in investigation in any way desired. If 
after such investigation, it is determined that SMI had used such 
artificial means, thus discriminating between Indian users arbitrarily 
in contravention of Article 14 of India as far as Freedom of Expression 
under Article 19.1. is concerned, the Grievance Appellate Committee 
may recommend a fine that will be : 

a. 1 billion US dollars or 30% of the SMIs global revenue, 
whichever is higher, in case of 1* time offense. 

b. 2 billion US dollars or 50% of the global revenue, whichever is 
higher, along with losing safe harbor protection under IT Act 
permanently, in case of 2”! time offense. 


Provided that investigating agency will respect all intellectual 
property, and associated copyrights in accordance with relevant laws 
in the course of investigation. 


Provided further that no such action (of imposing such fines) 
will be taken before a chance for SMIs to argue its case before 
Grievance Appellate Committee. 


Such hearings will always be broadcast live, on internet and TV 
media, and especially, if SMIs functionality allows it, on its own 


platform for all its Indian users to witness. (prior notice for such a 
hearing will be given by the accused SMI to its own users, along with 
such notice being displayed on Grievance appellate committee’s 
appropriate internet page.) 


14. All members of Grievance Appellate Committee will have to put 
all communications with SMIs - or their representatives - on public 
record. Including phone call recordings, emails, SMS, WhatsApp 
chats, letters or any kind of digital or paper communication. 
Grievance Appellate Committee members must also declare their 
financial assets each year. Failure to do so or providing wrong 
information must attract investigation of anti-corruption authorities. 


15. Grievance Appellate Committee must not include people 
associated with the Journalism (reporter, editor, publisher, fact- 
checkers etc, whether digital or traditional), politicians and members 
of political organizations, a candidate who is up for election, members 
of (or people who have connection with) NGOs / Civil Society / any 
registered organization under 1860 Act, representatives of SMIs, 
Social media influencers or anyone who might've a vested interest in 
preserving their own freedom of expression while trampling on 
others”. Such Grievance Appellate Committee must include apolitical 
lawyers and retired judges, people who have extensive experience of 
arguing / deciding matters regarding Freedom of Expression 
guaranteed under article 19.1. 


16. Failure to comply with Grievance Appellate Committee's 
decisions must result in SMI losing safe harbor provisions and its start 
of being treated as regular publisher. 


Please see through it and I hope government will take these into account 
while introducing the law. 


Regards 


